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Filing of first cartel case relating to government subsidy scheme in

Competition Tribunal
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Case Summary O o
Initiation of the case - The Commission’s Case ~
Multisoft, BP/Noble, KWEK and Yat Ying[!lengaged in practices including cover bidding when
&85 providing quotations for IT solutions in applications for government subsidy under D-Biz Commission is seeking
orders before the
A Competition Tribunal:

HK Productivity Council (HKPC) .
referred complaints relating to - = Dedlaration of
i issi p— contravention of the
D-Bizto Commission = BP/ Noble TENDER ( YatYing First Conduct Rule

8P/ Noble o TENDER »Imposition of
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pecuniary penalties
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= Recovery of the
Commission’s costs of

Multisoft and KWEK provided cover bids in BP/Noble and Yat Ying also provided cover investigation and
- a batch of D-Biz applications to ensure bids to one another in another batch of proceedings
— BP/Noble or Yat Ying win. D-Biz applications. = Respondent
Commission requested HKPC undertakings to adopt

to provide it with data on D-Biz
applications and conducted
screening on almost

an effective compliance
programme

14,000 applications -([))rl;eecrtor disqualification
As aresult, BP/Noble and Yat Ying would win projects
of their respective customers.

v Respondents -

o4

« Multisoft

Commission believes that such conduct amounts to Serious Anticompetitive Conduct « BP/Noble
in the form of price-fixing, customer allocation, bid-rigging and/or « KWEK
Unusual bidding features sharing competitively sensitive information. i
identified, Commission 189 D-Biz applications were affected, with approved government funding totalling » atiing
conducted an investigation around HK 5§13 million. « 3individuals
e
A, = LIS _# 3 s

[1] Multisoft, BP/Noble, KWEK and Yat Ying refer to Multisoft Limited and its parent company MTT Group Holdings Limited; BP Enterprise Company Limited and Noble Nursing Home Company Limited;
KWEK Studio Limited and Yat Ying Hong respectively.

On 22 March 2023, the Commission commenced proceedings in the Competition Tribunal
(Tribunal) against four undertakings and three individuals. The undertakings were:

Multisoft Limited and its parent company MTT Group Holdings Limited;

BP Enterprise Company Limited and Noble Nursing Home Company Limited;
KWEK Studio Limited; and

Yat Ying Hong.

ol S S

It is the Commission’s case that the four undertakings engaged in practices including cover
bidding® when providing quotations for IT solutions in applications for government subsidy
under the Distance Business Programme (D-Biz)>. The Commission believes that such

1 Cover bidding occurs when certain bidders agree to submit bids with higher prices or less attractive (or unacceptable) terms than
the bid of the designated winner.

2 D-Biz was a funding scheme launched by the Innovation and Technology Commission under the Government’s Anti-Epidemic Fund
to support local enterprises to adopt IT solutions to continue their businesses and services during the COVID-19 epidemic. The Hong
Kong Productivity Council was the Secretariat of the programme.
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https://www.compcomm.hk/tc/media/press/files/Subsidy_PR_TC.pdf
https://www.compcomm.hk/tc/media/press/files/Subsidy_Fact_Sheet_TC.pdf
https://www.compcomm.hk/tc/media/press/files/Subsidy_Case_Summary_CH.pdf
https://www.compcomm.hk/en/media/press/files/Subsidy_Case_Summary_EN.pdf

conduct amounts to serious anti-competitive conduct in the form of price fixing, market
sharing, bid-rigging and/or sharing competitively sensitive information, in contravention of
the First Conduct Rule of the Competition Ordinance (Ordinance). There were altogether
189 D-Biz applications affected in this case, with approved government funding totalling
around HKS$13 million.

In June 2020, the Hong Kong
Productivity Council (HKPC) referred
various complaints relating to D-Biz to
the Commission. Upon considering the
complaints received, the Commission
requested HKPC to provide it with data
of all D-Biz applications received at
that time and conducted screening on
almost 14,000 applications, from which
it identified unusual bidding features
that warranted initiation of a formal
investigation.

During the course of the investigation, the Commission has also found evidence suggesting
that certain individual(s) may have committed criminal offence(s) including forgery and the
provision of false or misleading information. These matters have been referred to the Police
for criminal investigation.

View Press Release, Fact Sheet and Case Summary.
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Commiission looks into estate agencies’ issuance of internal memos
on commission for first-hand property transactions
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https://www.compcomm.hk/tc/media/press/files/Property_PR_CH.pdf
https://www.compcomm.hk/en/media/press/files/Subsidy_PR_EN.pdf
https://www.compcomm.hk/en/media/press/files/Subsidy_Fact_Sheet_EN.pdf
https://www.compcomm.hk/en/media/press/files/Subsidy_Case_Summary_EN.pdf

InJanuary 2023, the mediareported that four real estate agencies, namely Centaline Property
Agency Limited, Hong Kong Property Services (Agency) Limited, Midland Realty International
Limited and Ricacorp Properties Limited, had, in close timing from one another, each issued
internal memos directing their respective agents to observe a minimum net commission of
two percent in first-hand property transactions starting 1 January 2023.

The Commission is looking into the matter, with a view to assessing whether the conduct
may give rise to competition concerns under the Ordinance. Under the First Conduct Rule of
the Ordinance, arrangements between market participants which prevent, restrict or distort
competition in Hong Kong are prohibited.

The Commission is concerned about any action from businesses that are aimed at reducing
the level of competition, particularly in sectors such as the property market which affects
many people in Hong Kong. As a matter of fact, real estate and property management has
been one of the top three sectors where the Commission has received the most number of
complaints over the past two years.

View press statement.
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Model “Non-collusion Clauses” enhanced to further protect
procurement processes
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https://www.compcomm.hk/tc/media/press/files/Model_Non_Collusion_Clauses_and_Non_Collusive_Tendering_Certificate_Chi.pdf
https://www.compcomm.hk/en/media/press/files/Property_PR_EN.pdf

The Commission has published a revised set of model “Non-collusion Clauses” in January
2023 for procurers to incorporate in their invitation to bid documents and contracts. The
newly added clauses require bidders to identify their beneficial owners which, in turn, will
provide procurers with greater clarity as to the competitiveness of the procurement process.

To reduce procurers’ exposure to anti-competitive conduct during procurement exercises,
the Commission published the first set of model “Non-collusion Clauses” in 2017 which
comprised model non-collusion wordings that may be included in an invitation to bid, a
model certificate for bidders to sign as part of their submission to declare that the bid
was developed independently, and a user’s guide on such documents. The clauses serve
to warn bidders against making anti-competitive arrangements, as well as to provide a
straightforward contractual remedy for procurers in case these clauses have been breached.

The newly-added clauses address situations where businesses submit what appear to be
independent bids but which in fact have been coordinated due to the existence of a common
beneficial owner. Although not necessarily unlawful, such behaviour gives a misleading
impression on the level of competition in a bidding process. By requiring bidders to disclose
beneficial ownership, procurers will be provided with a crucial piece of information when
assessing the potential competitiveness of a procurement process, and may decide on how
to respond based on their procurement policy.

Ill

Browse the model “Non-collusion Clauses” HERE.
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Commission strengthens connection with Mainland and
international counterparts through in-person exchanges
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https://www.compcomm.hk/en/media/press/files/Model_Non_Collusion_Clauses_and_Non_Collusive_Tendering_Certificate_Eng.pdf
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In February 2023, the Commission
participated in the Asia-Pacific Economic
Cooperation (APEC) Competition Policy
and Law Group annual meeting in
California, United States, where its Chief
Executive Officer Mr. Rasul Butt shared
with APEC Member Economies the latest
development of Hong Kong’s competition
law and policy and the Commission’s work
priorities. Mr. Butt and the Commission’s
Head of Litigation Mr. Lester Lee also
spoke at a workshop, sharing the Commission’s experience in litigating competition law
cases before a specialist tribunal and in coping with an enormous workload with its limited
resources.

Onthesidelines of the meeting, the Commission had a bilateral discussion with top executives
from the U.S. Department of Justice (USDOJ) Antitrust Division on legal and investigative
procedures. Following the APEC events, the Commission paid visits to the USDOJ Antitrust
Division and the Federal Trade Commission at their regional headquarters in San Francisco,
where the three parties had deep dive discussions into issues relating to potential anti-
competitive conduct in the fields of digital economy, labour, and public procurement.

In March 2023, the Commission’s Chairman Mr. Samuel Chan and CEO Mr. Butt welcomed a
delegation led by the Guangdong Administration for Market Regulation executives Mr. Zhang
Wenxian and Mr. Wang Shixiang, and joined by officials from several market regulators at the
city and district levels. The Commission had fruitful exchanges with the delegation regarding
competition enforcement and advocacy work. Possible areas of collaboration within the
Greater Bay Area framework were also explored, which could include compliance training
for corporations, exchange of experience and knowledge, as well as creative approaches to
advocacy.
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Docudrama fun for secondary students to learn about Competition
Ordinance

R 2023FE2 A HEL T T SRR AR | BREIRSER GERERIRG) | BEIEE) > BEEeE
AN > W sBIEEAOR S B A K S RN R B H T #51 -

Z%%ZE@@JET{E ﬁ5$<<<—TJC7JD/§T%E§ﬁ (B NEFERNLRE » DU NEE - J5H)

' e ' HFRIRAY5057 88 - SBIVERRGR S
ME » NEEEMENLE — R EaH
FEEERENEGRERE > WA
PowerPointfi# & TAF&K > B ZAhEE
B CIRBT Y o BRI ER A= SR EE Y BR

ey
mBX ©

s BN E e H I 5 20234E4 H 28 H
LSRR AL SN -

I

AW EELE)

BE G 20235 — RS o SRR LR o R AR
i é” CBEFRET) -~ EREEEEILII0ASI > B MHrE - Sk g EEMREISE T 5
%IOIE\%%L)SZEE%E@PS@J A FER T

N5 GEFRET) #EEE (DUEREEETT) #FR2023ETHI9H 8T > SFibs
aC e

The Commission has launched the “Cartel Hunters — Learn more about the Competition
Ordinance” educational programme in February 2023, inviting all secondary schools in Hong
Kong to sign up and include the programme as part of the life planning education series for
their upper form students.

The educational programme aims to promote understanding of the key elements of the
Ordinance and the values of competition among the younger generation. Participating
schools will receive a teaching kit for the 50-minute programme which comprises a two-
episode TV docudrama adapted from a real-life competition law case handled by the
Commission, a PowerPoint presentation, and a worksheet to test students’ understanding
of the topic.

Schools are welcome to sign up for the programme by 28 April 2023.

Click HERE to register.


https://www.compcomm.hk/tc/media/campaigns_events/upcoming/school_online_form.html
https://www.compcomm.hk/tc/media/campaigns_events/events_apply.php?id=20230417110713502059
https://www.compcomm.hk/en/media/campaigns_events/upcoming/school_online_form.html

Other engagements

The Commission continued its engagement efforts in the first quarter of 2023, which included
a webinar to introduce the Ordinance to businesses in general and members of the public.
The event has attracted a record high of 830 participants. The Commission also participated
in 10 other engagement events, both online and in-person, targeting different stakeholders.

The next webinar on the Ordinance (in Cantonese) will be held on 19 July 2023. Click HERE
to register.
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Commission’s Annual Report wins Vision Awards
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The Commission has won the Gold Award in the Government category of the Vision Awards
2021/22 Annual Report Competition organised by the League of American Communications
Professionals.

This year’s Vision Awards has drawn nearly 1,000 entries from a broad range of organisations
around the world. Apart from the Gold Award, the Commission’s 2021/22 Annual Report was
named one of the “Top 100 Reports Worldwide”, and also garnered a Technical Achievement
Award for its overall excellence in the art and method of annual report communications.
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