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Report on Trade Associations in Hong Kong
and the Competition Ordinance

1. Introduction

The Competition Commission (“Commission”) estimates that there are more than 500
trade associations and professional bodies!in Hong Kong.

Trade associations across different industries
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These associations have a significant role in the economy, with their members
representing the vast majority of Hong Kong’s businesses. Trade associations have a
positive impact on the Hong Kong economy by encouraging best industry practices,
providing training to members, as well as promoting their industry’s interests.
However, as these associations facilitate interaction between competitors, they must
be careful not to be a source of, or provide support for, anti-competitive arrangements.

If members of associations agree not to compete with each other on key parameters of
competition such as price, entire sectors of the Hong Kong economy and its customers
will not realise the full benefits of competition.

As such, the Commission considers that these associations have a vital role in
promoting a pro-competitive culture in Hong Kong.

1. The Commission uses the terms “trade associations” and “associations” to refer to associations of undertakings
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including professional societies and bodies which represent the interests of competing undertakings. &



2. Trade associations and their members’ compliance
with the Competition Ordinance

It was clear from publicly available information that, prior to the full commencement
of the Competition Ordinance (“Ordinance”) on 14 December 2015, a number of
associations were engaging in conduct that placed their members at risk of
contravening the Ordinance if it was in full effect.

In particular, price fixing between competitors is regarded as a form of serious anti-
competitive conduct under the First Conduct Rule of the Ordinance. A number of
associations had fee scales or imposed other price restrictions on how their members
may compete, which are likely to reduce competition in their sector. The Commission
has made it clear in its Guideline on the First Conduct Rule (the “FCR Guideline”) that
fee recommendations and fee scales set by associations of undertakings are likely to
have the object of harming competition.

Given the significance of trade associations to Hong Kong’s economy, the Commission
initiated a compliance project in 2015 aiming to ensure that trade associations and
their members were ready, willing and able to comply with the Ordinance.

This report outlines:

e  The steps taken by the Commission to encourage associations and their
members to comply with the Ordinance;

o  Theresponse of trade associations and their members, including the
changes to conduct witnessed to date; and

e  What further actions may be taken by the Commission.

3. Encouraging compliance - publicity, guidance and
direct engagement

From 2014, a number of trade associations began to approach the Commission to

discuss their compliance with the Ordinance. To gain a better insight on issues relating

to trade associations across different industries, in April 2015 the Commission
initiated a project to educate trade associations and review their activities in Hong
Kong with a view to encouraging compliance with the Ordinance.
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Education and outreach

On 16 June 2015, the Commission launched via a press conference and media release
a brochure called “The Competition Ordinance and Trade Associations” (the “TA
Brochure”). The TA brochure provides clear, practical guidance on what associations
should and should not do to ensure the associations and their members comply with
the Ordinance, using an easy-to-understand approach with hypothetical examples
and illustrations.
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In July 2015 the Commission and Communications Authority published the final FCR
Guideline, which also addressed competition concerns which may arise from
activities relating to trade associations and industry bodies. In particular, paragraph
6.14 of the FCR Guideline provides information on price fixing which may arise
through the activities of trade associations (e.g. recommended fee scales) and
paragraphs 6.56 to 6.68 of the FCR Guideline provide a detailed analysis on issues
relating to terms of membership of associations, certification practices and standard
terms.

As 14 December 2015 approached, the Commission held two public seminars in
October and November 2015 focusing on issues relating to trade associations.
Throughout 2015, the Commission also actively participated in events and seminars
organised by trade associations.

This focused outreach was supplemented by a number of other seminars, exhibitions
and campaigns designed to make businesses more broadly aware of the impending
full implementation of the Ordinance. While addressing a number of issues relevant
to trade associations and their members, the primary focus of these campaigns was
to make it clear that the Commission will not tolerate cartel conduct in Hong Kong,
emphasising what it refers to as the Four Don'ts:
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Don’t agree with your competitors to:
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Reviewing the practices of trade associations and their members

On 21 July 2015, the Commission announced that, as the date of full commencement
approached it would, in appropriate cases, contact organisations directly if the
Commission considered that their conduct or practices may be anti-competitive and,
therefore, likely to contravene the Ordinance after full commencement.

One focus of the Commission’s 21 July 2015 statement was on the potentially anti-
competitive practices being publicly implemented by a number of trade associations
in Hong Kong.

As there was no comprehensive list of trade associations in Hong Kong, the
Commission first set about identifying such associations. This process identified the
name and contact details of over 500 trade associations who were sent a copy of the
TA Brochure.

The Commission then undertook a comprehensive review of the published practices
of trade associations. From June to October 2015, the Commission reviewed the
information available on the official websites of over 350 trade associations. Based
on risk factors outlined in the TA Brochure and the FCR Guideline, the Commission
categorised the conduct outlined on the websites into different risk categories.
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Based on this review of publicly available information, the Commission identified
over 20 trade associations that appeared to fall within a high risk category. Examples
of practices carried out by trade associations in this category included:

(i) price recommendations and/or fee scales, including in some cases terms of
membership which indicated that failure to follow a fee scale would result in
disciplinary action by the associations;

(ii) codes of conduct or rules of trade associations that may restrict competition
between their members. For example, some trade associations include
restrictions on price competition in their codes of conduct, such as restrictions
on members undercutting fee quotations of other members for the same
service.

At the same time, the Commission worked with a number of associations who had
proactively approached the Commission to discuss compliance with the Ordinance.

In addition to associations with whom the Commission was already in discussions,
the Commission wrote to a number of trade associations it considered were engaging
in high risk conduct in November 2015 to ensure that these trade associations were
aware of the Commission’s concerns.

4. Changes to the conduct of trade associations and their
members

The Commission has received a positive response to the Commission’s engagement
overall. Notably, some of the trade associations started to review their practices and
have either revised or are in the process of revising their conduct as a result of the
engagement with the Commission.

In particular, while recognising some of these processes remain under review by the
associations, the Commission notes that the following associations indicated publicly
that they had revised their conduct or were in the process of doing so before or
shortly after the full commencement of the Ordinance to remove one or more price
restrictions / fee scales:

Hong Kong Container Tractor Owner Association

Hong Kong Real Estate Agencies General Association

Hong Kong Society of Notaries

The Association of Accredited Advertising Agencies of Hong Kong
The Hong Kong Federation of Insurers

The Hong Kong Institute of Surveyors
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The Hong Kong Jewellers’ & Goldsmiths’ Association
The Hong Kong Jewellery & Jade Manufacturers Association
The Institution of Fire Engineers (Hong Kong Branch)

The Kowloon Pearls, Precious Stones, Jade, Gold & Silver Ornament
Merchants Association

The Law Society of Hong Kong

Travel Industry Council of Hong Kong

The Commission emphasises that it did not conduct a detailed investigation or
conclude that the previous practices of these associations contravened the
Ordinance. Nonetheless, if fee scales or other price restrictions are removed by
associations, the Commission considers these steps are good for competition. The
Commission therefore welcomes steps taken by associations to remove price
restrictions.

5. Further work underway

The Commission will continue its engagement with trade associations with the aim to
educate associations and their members to encourage compliance with the
Ordinance.

While we have seen positive engagement and changes, a number of associations are
still engaging in conduct that places their members at risk of contravening the
Ordinance. The Commission also notes that, in addition to its review of publicly
available information, it has received confidential complaints and enquiries relating
to the (non-public) practices of some trade associations and their members.

The Commission will also be alert to changes in published practices which are not
translated into actual changes to the underlying agreement between competitors to
restrict competition.

As the Ordinance is now in effect, the Commission will take whatever action is
necessary to ensure compliance with the Ordinance. In particular, associations and
their members who are involved in or engage in cartel conduct, by giving effect to
decisions of associations or otherwise, now risk enforcement action by the
Commission.

14 March 2016
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