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In a free market economy, businesses compete with
each other to attract customers by offering products
or services with increased quality or/and lower prices.
This leads to customers benefitting by paying less,
getting better quality and having more choice than
they otherwise would. Competition in a market

also enhances business efficiency and facilitates
innovation. Anti-competitive practices deprive
consumers, businesses and the public sector of the
benefits brought by competition, and undermine one
of the cornerstones that support the success of Hong
Kong's economy.

This Guide has been designed to assist personnel from
the government, public bodies and law enforcement
agencies in understanding the key elements of the
Competition Ordinance (Ordinance) and to help

them identify signs of anti-competitive practices in
the marketplace. It is intended as a quick, practical
resource for the public sector to strengthen detection
of potential contraventions of the Ordinance and

for the reporting of suspected contraventions to the
Competition Commission (Commission).
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ORDINANCE

The Competition Ordinance aims to promote
competition and prohibit anti-competitive practices
in Hong Kong.

The Ordinance contains 9 competition rules

»> First Conduct Rule*: prohibits agreements (in any form
including formal, verbal or unspoken understandings) and
concerted practices among undertakings (these are typically
businesses) which harm competition in Hong Kong, e.g.

a cartel to fix prices, rig bids or share markets, as well as
decisions of trade associations or professional bodies which
may similarly harm competition.

* This Guide mainly focuses on prohibitions under this rule which is of
most relevance to the public sector.

» Second Conduct Rule: prohibits an undertaking with a
substantial degree of market power from abusing that
market power by engaging in conduct which harms
competition in Hong Kong.

»> Merger Rule: prohibits mergers that have, or are likely
to have, the effect of substantially lessening competition
in Hong Kong. Presently, the Merger Rule applies only to
mergers where a party holds a telecommunications carrier
license.

» Where the Competition Tribunal (Tribunal) rules that
there has been a contravention of the Ordinance, the
Tribunal can make orders including the following:

« The payment of a pecuniary penalty by any person
(including undertakings) who contravened, or was
involved in the contravention of, the competition rule. The
pecuniary penalty may be up to 10% of an undertaking’s
annual turnover in Hong Kong for up to 3 years.

« The disqualification of a person from being a director of or
otherwise managing a company for up to 5 years, where
the Tribunal considers the person’s conduct as a director of
a contravening company makes them unfit to be involved
in managing a company.

« Other orders to cease and remedy the contravention.

» After the courts have determined there to be a
contravention of the Ordinance, persons who have
suffered loss or damage as a result of the contravention
can pursue ‘follow-on'’ claims for such damages.
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BID RIGGING
CARTELS

Bid-rigging generally involves two or more
undertakings agreeing that they will not compete
with one another in tenders for particular projects.

Common Types

Bid-rigging may be achieved in many ways, including the
following:

»> Bid suppression: one or more competitors agree not to
bid, or withdraw a bid submitted previously.

»> Cover bidding: competitors agree to submit bids with
higher prices or less attractive (or unacceptable) terms
than the bid of the designated winner.

»> Bid rotation: competitors agree to take turns at being the
winning bidder on a series of contracts.

»> Others: competitors agree on a minimum bidding prices
or agree that the winning bidder will reimburse other
bidders’bid costs.

The following conduct in the tender process may suggest
the existence of bid-rigging:

ﬁ Similarities in bids — same irregularities (e.g. typos,
miscalculations), handwriting, typeface, or identical
pricing etc.

F Bids that are suddenly withdrawn without good reason

# A bidder submits both its own and a competitor’s bid

F A bidder that never wins but keeps on bidding or rarely
bids but always wins when it does

F The winning bidder repeatedly subcontracts work to
unsuccessful bidders

# Sudden and identical increases in price by most bidders
without explanation

F A bidder that bids relatively high in some tenders but
relatively low in other similar tenders

F Suspicious statements indicating that bidders may have
reached an agreement, e.g. bidders justifying their prices
by referring to ‘industry suggested prices’

Model Non-Collusion Clauses

The Commission has published a set of model
‘Non-collusion clauses’and a‘Non-collusion
certificate’ which procurers may incorporate
in their tender documents and contracts so
as to safeguard procurements against cartel
conduct.
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MARKET SHARING
CARTELS

A market sharing cartel is an agreement between
competitors to divide the market or markets
among themselves, for example by agreeing not to
compete for each other’s customers, or not to enter
or expand into a competitor’s market.

Common Types

In a market sharing cartel, competitors might agree NOT
to:

» compete in the production or sale of certain products
or services
Company A agrees it will only produce product X, while
company B agrees it will only produce product .

»> sellin each other’s agreed territories / geographical
areas
Competitors agree to sell only to customers in their
own allocated geographical areas, and agree not to sell
to customers in geographical areas allocated to other
competitors.

»> sell to each other’s customers
Competitors agree to sell only to their allocated customers
or classes of customers, and agree not to sell to customers
allocated to the other competitors.

»> enter or expand into a market where another party to
the agreement is already active
Allocate markets by leaving incumbents in place to
maintain the status quo.

The following conduct on the market may suggest the
existence of market sharing:

F Competitors suddenly stop selling in a territory or to a
customer

Competitor refers customers to other competitors

"R

A salesperson or bidder says that a particular customer or
contract‘belongs’to a certain competitor

"

Lists or maps of the allocation of customers or territories
are kept by sales or marketing employees

R

Prospective bidders may make references about territories
or areas that may indicate market sharing arrangements
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PRICE FIXING
CARTELS

Price fixing is when competitors agree to increase,
fix, maintain or otherwise control the price at which
their goods or services are sold. It is not necessary
that competitors agree to charge exactly the

same price for a given item. Price fixing can take
many forms, and ‘price’in this context includes any
element of price (e.g. discount or rebate).

Common Types

Examples of price fixing include agreements between

competitors to:

»> adhere to a specified price or a price range

» fix a certain amount / percentage on price increase
» adopt a standard formula to calculate prices / margins

» fix elements of price such as discounts, rebates,
promotions or credit terms

» eliminate or reduce discounts

» maintain floor prices, a certain profit margin or a price
schedule

» maintain certain price differentials between different
sizes, quantities or types of products or services

The following conduct on the market may suggest the
existence of price fixing:

F Quotes are much higher than expected

F Prices from different suppliers change in the same amount
or percentage at the same time, without relation to
underlying costs

F A new supplier’s price is much lower than the usual
suppliers

F Prices from different suppliers stay identical for long periods
of time, especially when they were previously differentiated

F Discounts are eliminated, especially in a market where
discounts were previously available
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OUTPUT LIMITATION
CARTELS

Output limitation is when competitors agree to
fix, maintain, control, prevent, limit or eliminate

the production or supply of particular goods or
services. Agreements which reduce the output
level of a product by their very nature result in price
increases.

Examples of ‘Output’

» Raw materials
»> Essential facilities
»> Spare parts

»> Current or future products or services

Common Types

Output limitation arrangements may involve the following:

»> Production or sales quota arrangements limiting the
volume or type of products available in the market

»> Agreements to limit or coordinate investment plans

»> Agreements to control supply capacity

F Where a certain product is scarce on the market even
though the technology and resources exist for suppliers to
meet demand, this may suggest the existence of an output
limitation agreement.

However, some legitimate commercial arrangements may
involve parties agreeing on output. For example, in the case
of a joint venture, parties to the joint venture may agree on a
particular level of output for the joint venture.
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INFORMATION
EXCHANGE
CARTELS

In the normal course of business, businesses
exchange information on a variety of matters
with no risk to the competitive process. However,
concerns may arise where businesses which

are competitors exchange information which is
competitively sensitive.

Information exchange can take place:
»> directly among competitors; or

»> indirectly through a trade association or a third party

Competitively Sensitive Information

Competitively sensitive information includes information
relating to:

B> price »> sales capacity

» elements of price or » product quality

price strategies )
»> marketing plans

»> customers . )
»> risks and investments

»> production costs
» technology and

»> quantities innovations

»> turnover

Generally, information relating to price and quantities

is considered to be the most competitively sensitive. If
competitors share information in private on future intentions
or plans with respect to price, the information exchange may
have the object of harming competition.

Other types of information exchange may raise concerns
depending on, for instance, the frequency of information
exchange, the degree to which the information is competitively
sensitive, whether the information is historical or current, the
detail of the information exchanged or how individualised or
company specific the information exchanged is.
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Tying and
Bundling

TYING AND
BUNDLING

(under the Second Conduct Rule)

Tying occurs when a supplier makes the sale of
one product (the tying product) conditional upon
the purchase of another (the tied product) from
the supplier (i.e. the tying product is not sold
separately). Bundling refers to situations where a
package of two or more products is offered at a
discount.

»> Tying and bundling are common commercial
arrangements that often promote competition as they
may result in reduced production, transaction and
information costs as well as increased convenience and
variety for consumers.

»> However, an undertaking with a substantial degree of
market power* in the tying market can use tying and
bundling to foreclose competitors or new entrants in the
tied market by leveraging its substantial degree of market
power from the tying market into the tied market.

»> Anti-competitive tying and bundling may contravene the
Second Conduct Rule of the Ordinance.

* Generally speaking, substantial market power is the ability of an undertaking
to profitably charge prices above competitive levels over a sustained period.
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LENIENCY &
COMPLAINTS b’

»> Cartel members - or those who support them - may face
severe penalties under the Competition Ordinance.

»> The Commission will offer immunity from pecuniary
penalties to the first cartel member who reports the
cartel conduct and meets all other requirements of the
Commission’s Cartel Leniency Policy.

»> The successful applicant will need to sign a leniency
agreement acknowledging its participation in the cartel

»> Businesses and individuals can apply for leniency by
calling the Leniency Hotline at +852 3996 8010

»> The Commission will seek to protect confidential
information including the identity of leniency applicants

Filing a Complaint

The Commission accepts complaints and queries in any
form, including those provided:

» directly;
»> anonymously; or

» through an intermediary (such as a legal adviser).

A complaint or query can be made by:

»> Online submission: www.compcomm.hk

»> Email: complaints@compcomm.hk

» Telephone: +852 3462 2118

» Post

»> |n person at the Commission’s office (by appointment only)
When reporting a suspected case to the Commission,
complainants should:

» include as much information as possible

» preserve all available evidence as soon as you suspect a
contravention
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» not alert the suspects or make public that you are making
a complaint
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A QUICK CHECKLIST

on COMPETITION '
ASSESSMENT

Competition consideration plays an increasingly
important role in the formulation and execution of
public policy and programmes. Failure to adequately
take competition into account in policy making may
create market conditions conducive to collusion and
prevent new forms of competition, hampering the
healthy development of the Hong Kong economy.
Therefore, it is important for officials in the public
sector to recognise and assess the impact of new
initiatives on competition during the early stage of
their formulation.

’®ere are the four pillar questions
that would help identify potential

competition concerns in policy initiatives:

o Are there limits on the number or range of
suppliers?

@ Are there limits on the ability of suppliers to
compete?

© Does it reduce the incentive of suppliers to
compete?

@ Docs it limit the choices and information
available to customers?

If the answer to any of the above is positive, the
proposal may very likely lead to a decrease in
competition or an increase in market power, thus
affecting prices, efficiency and innovation.

This is not an exhaustive list of questions to ask

but it serves as a quick first step to assist officials in
assessing the competition risks and impacts of new,
or even existing, policies and initiatives. You are
welcome to contact the Competition Commission by
sending an email to Policy Advice@compcomm.hk if
further advice is needed.
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For more information, please visit the Commission's website

www.compcomm.hk
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ok Address EBEHMIAEMINESYE South Island Place 194
19/F, South Island Place, 8 Wong Chuk Hang Road
Wong Chuk Hang, HONG KONG

EEE Telephone  +852 34622118
{8 H Fax +852 2522 4997

EE Email enquiry@compcomm.hk
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The information provided in this guide is for general reference only. This Guide does not have
the force of law and should not be interpreted in a way that would override the provision of any
law. It does not provide an exhaustive guide to the application of the Competition Ordinance
(Ordinance). For a complete and definitive statement of the law, reference should be made to
the Ordinance itself. The Competition Commission (Commission) makes no express or implied
warranties of accuracy or fitness for a particular purpose or use with respect to the above
information. The above suggestions will not affect the functions and powers conferred on the
Commission under the Ordinance.
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